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No. 97-0457-D

STATE OF W SCONSI N : | N SUPREME COURT
FI LED
In the Matter of Disciplinary Proceedi ngs
Agai nst THOVAS E. WARM NGTQON, Attorney at OCT 1, 1997
Law. Marilyn L. Graves
Clerk of Supreme Court
Madison, WI
Attorney disciplinary proceeding. Attorney’s |icense
revoked.
11 PER CURI AM W review the recomrendation of the

referee that the license of Thomas E. Warmington to practice |aw
in Wsconsin be revoked as discipline for pr of essi onal
m sconduct. That m sconduct consisted of transferring client
funds to his own use, failing to pronptly deliver funds to a
client entitled to them failing to respond to a client’s calls
and nessages regarding her settlenent proceeds, failing to hold
client funds in a trust account, making msrepresentations to a
client concerning his receipt of funds belonging to that client,
failing to keep conplete records of trust account funds and ot her
trust property, failing to return an advance paynent of a fee
that he had not earned and failing to return a client’s file,
failing to provide conpetent, diligent, and pronpt representation

to a client, and failing to respond to nunerous letters and
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tel ephone calls from the Board of Attorneys Professiona
Responsibility (Board) investigating those matters.

12 We determne that the seriousness and extent of
Attorney Warm ngton’s nunmerous acts of professional m sconduct
warrant the revocation of his license to represent others in the
| egal system Attorney Warmngton's prior discipline and the
m sconduct established in this proceeding denonstrate that he is
unable or unwilling to conform his professional conduct to the
standards we apply to those we license to practice law in this
st at e.

13 Attorney Warm ngton was admtted to practice law in
W sconsin in 1977 and practiced in Brookfield until he closed his
practice in Novenber, 1996. He has been disciplined for
prof essi onal m sconduct twi ce previously: in Cctober, 1991, he
consented to a public reprimand inposed by the Board for his
failure to communicate for 20 nonths with the clients who had
retained himto pursue a nedical malpractice action, failing to
informthem he had not filed their legal action tinely, with the
result that the statute of Ilimtations barred their claim
m srepresenting to an attorney-relative of the clients that he
had filed a mal practice action, and failing to cooperate in the
Board’s investigation of the matter; in August of 1995, he
consented to a public reprimand from the Board for failing to
notify a client of his receipt of the client’s funds he had
collected on the client’s behalf and failing to deliver the funds
to the client for nore than two years, failing to keep that

client informed as to the status of the collection matters and
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respond to reasonable requests for information from the client,
and failing to respond to inquiries from the Board and produce
request ed docunentation in the matter.

14 The referee, Attorney M chael Ash, nade the follow ng
findings of fact and conclusions of law, to which the parties had
stipulated. On Decenber 6, 1994, Attorney WArm ngton was retained
to represent a woman on a claim for damages. The fee agreenent
provided that he was to receive one-half of the first $500
recovered and one-third of any additional funds. The client paid
him $500 as a “mninmum trust account balance.” Attorney
Warm ngton reached a settlenent in the anmount of $15,000 on the
client’s claim which was to be paid by an initial paynment of
$10, 100 and the remainder in $200 nonthly installnments. Attorney
War mi ngton received two cashier’s checks totaling $10, 100 payabl e
to hinself and the client on May 1, 1996. He endorsed his nane
and the client’s nane on those checks, indicating that he was her
attorney in fact, assumng he had the authority to do so but in
fact not having that authority. He also cashed two $200
instal |l ment checks he received between June and Cct ober, 1996.

15 Attorney Warmington told the client on August 8, 1996
he was working on a release form and that she should receive her
money soon. In fact, he had received from opposing counsel a
general release form My 7, 1996 and followup letters May 27 and
June 20. The client signed the rel ease August 30, 1996, at which
time Attorney Warmngton said he would return the form to
opposi ng counsel imediately and that she should have her noney

the foll ow ng week, once opposing counsel approved the rel ease.
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He told her that he had been receiving installnent paynents on
schedule pursuant to the settlement. Thereafter, Attorney
Warm ngton did not return four tel ephone calls fromthe client or
five other calls she nade after learning fromthe debtor that his
install ment checks had not been cashed. The client filed a
grievance with the Board and also referred the matter to the
| ocal police.

16 Attorney Warmngton called the client in early
Novenber, 1996, and told her his trust account had been frozen
due to an unrelated matter. Attorney Warm ngton’s trust account
records showed that after depositing the settlenent funds of this
client, he cashed nunerous checks on his trust account payable to
himself or to his law firmand within days had insufficient funds
in that account to cover the anmount owed to the client. He
gradual ly disbursed those funds to hinmself such that by August
12, 1996, only $8.24 renained of the $5416.36 that should have
been on deposit for that client alone. On Novenber 12, 1996,
Attorney Warm ngton gave the client a check for $5416. 36,
together with a settlenent statenent, and turned over to her two
uncashed installnment checks from the debtor that had been nade
payabl e to him

17 Attorney Warmington did not respond to the Board' s
| etter requesting information concerning this client’s grievance,
and he did not return seven tel ephone calls from Board staff. He
also did not appear for an investigative interview and produce
his client’s file, as directed by the Board. After being

personally served with a notice of investigative interview, he
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ultimately contacted the Board claimng that he had not received
its prior correspondence or nessages. He appeared at that
interview but refused to give his statement under oath for the
asserted reason that he was suffering from depression and thus
any statenents he m ght nmake woul d not be reliable.

18 The referee concluded, as the parties had stipul ated,
that Attorney Warm ngton engaged in conduct involving di shonesty,
fraud, deceit or msrepresentation, in violation of SCR
20:8.4(c), by transferring the client’s funds to his own use and
by endorsing her name on checks wthout authority. By witing
checks to hinmself and having a trust account with insufficient
funds to cover the client’s portion of the settlenent constituted
a failure to hold in trust funds belonging to a client, in
violation of SCR 20:1.15(a).' His failure to pronptly deliver to
the client funds to which she was entitled violated SCR

20:1.15(b),? and his failure to respond to the client’s calls and

1 SCR 20:1.15 provides, in pertinent part: Safekeeping
property

(a) Alawer shall hold in trust, separate fromthe | awer’s
own property, property of clients or third persons that is in the
| awer’s possession in connection wth a representation. All
funds of clients paid to a lawer or law firm shall be deposited
in one or nore identifiable trust accounts as provided in
paragraph (c) maintained in a bank, trust conpany, credit union
or savings and |oan association authorized to do business and
| ocated in Wsconsin, which account shall be clearly designated
as “Cient’s Account” or “Trust Account” or words of simlar
inmport, and no funds belonging to the lawer or law firm except
funds reasonably sufficient to pay account service charges nay be
deposited in such an account. :

2 SCR 20:1.15 provides, in pertinent part: Safekeeping
property
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messages regarding the settlenent proceeds violated SCR
20:1.4(a).® Finally, his failure to respond to the Board's
nunmerous letters and telephone calls constituted a failure to
cooperate with the investigation, in violation of SCR 21.03(4)*

and 22.07(2).°

(b) Upon receiving funds or other property in which a client
or third person has an interest, a |lawer shall pronptly notify
the client or third person in witing. Except as stated in this
rule or otherwse permtted by law or by agreenment with the
client, a lawer shall pronptly deliver to the client or third
person any funds or other property that the client or third
person is entitled to receive and, upon request by the client or
third person, shall render a full accounting regarding such

property.
8 SCR 20:1.4 provides, in pertinent part: Conmmunication

(a) A lawer shall keep a client reasonably inforned about
the status of a matter and pronptly conply wth reasonable
requests for information.

* SCR 21.03 provides, in pertinent part: General principles.

(4) Every attorney shall cooperate with the board and the
admnistrator in the investigation, prosecution and disposition
of grievances and conplaints filed wth or by the board or
adm ni strator.

®> SCR 22.07 provides, in pertinent part: Investigation.

(2) During the course of an investigation, the adm nistrator
or a conmmittee may notify the respondent of the subject being
i nvestigated. The respondent shall fully and fairly disclose all
facts and circunstances pertaining to the alleged m sconduct or
medi cal incapacity wthin 20 days of being served by ordinary
mail a request for response to a grievance. The adm nistrator in
his or her discretion my allow additional time to respond.
Failure to provide information or msrepresentation in a
di sclosure is m sconduct. The adm nistrator or commttee may nmake
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19 In a second matter, Attorney WAarm ngton was retained in
March, 1996 as successor counsel to represent a woman in a
di vorce. Pursuant to the order in that case, his client was to
receive $18,000 from the refinancing of the couple s house and
$15,000 from her spouse’s pension plan. Attorney WArm ngton was
responsible for drafting the necessary docunents for the transfer
of those pension funds. The client also was to receive half of a
tax refund her husband had received.

110 When the house was refinanced, Attorney WArm ngton
deposited into his trust account a check payable to the client
and to his law firmin the anbunt of $17,990. The origi nal check
had been nade payable to the client only, but Attorney Warm ngton
asked the payor to nmake it payable jointly to the client and his
firm He then deposited the check into his trust account, having
endorsed on it his own nane and that of the client, indicating
that he had her power of attorney. The parties stipulated that
while he did not have a separate power of attorney for the
client, the fee agreenent constituted a power of attorney insofar
as negotiating and depositing checks on the client’s behalf.

11 Between the end of August, 1996 and the end of the
followng OCctober, Attorney Warm ngton wote nunmerous checks
payable to his law firm from his client trust account. Six days
after he deposited the client’s check, the balance of that

account was insufficient to cover the amount owed to her, as it

a further investigation before nmaking a recommendation to the
boar d.
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was only $17,033.24. Attorney WAarm ngton continued to wite
checks to hinself, gradually reducing that balance to $11, 750 by
October 2. An audit of that trust account reveal ed that between
February 28 and WMarch 6, 1996, Attorney Warm ngton's trust
account was constantly overdrawn by as nmuch as $318. Wen the
bank froze that account OCctober 11, 1996, it had a bal ance of
only $11,750.44, notwithstanding the earlier $17,990 deposit of
this client’s funds.

12 When the client met with Attorney Warm ngton Septenber
6, 1996, he told her he should be receiving the client’s check
from the refinancing of the house any day. In fact, he had
recei ved the check a week earlier. On Septenber 10, 1996, he told
the client that the check had arrived Septenber 6 but he was
waiting for it to clear the bank. He said he would tel ephone the
client that evening to tell her when she could receive the noney
but he did not make that call, and he did not return eight
subsequent calls fromthe client. The client term nated Attorney
Warm ngton’s services Cctober 2, 1996 and obtai ned ot her counsel.
At that tinme, Attorney Warm ngton had not disbursed her noney,
nor had he taken the necessary steps to conplete the required
docunentation for the pension funds and obtain her portion of the
tax refund.

113 On Novenber 12, 1996, Attorney Warm ngton told the
client’s new attorney that he was charging her additional
attorney fees of $1312.50 and would give the client a check for
$16,677.50. He told that attorney they should accept the noney

that day, as the funds mght not be available in the future
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Attorney Warm ngton then gave the client a cashier’s check in
that anount, but the client claimed she was entitled to the
$1312.50 that he had deducted as his fee.

114 During the Board' s investigation of this client’s
grievance, Attorney Warmi ngton failed to respond to its nunerous
letters and tel ephone nessages. He was unable to produce nost of
the trust account records he is required by SCR 20:1.15(e)® to
maintain with respect to client property held in trust. At the
investigative interview, he told the Board that he keeps his

trust account records in his head, did not know where the trust

® SCR 20:1.15 provides, in pertinent part: Safekeeping
property

(e) Conplete records of trust account funds and ot her trust
property shall be kept by the |l awer and shall be preserved for a

period of at least six years after termination of the
representation. Conplete records shall include: (i) a cash
receipts journal, listing the sources and date of each receipt,
(1i) a disbursenents journal, listing the date and payee of each

di sbursenent, with all disbursenments being paid by check, (iii) a
subsidiary | edger containing a separate page for each person or
conpany for whom funds have been received in trust, show ng the
date and anmount of each receipt, the date and anount of each
di sbursenent, and any unexpended bal ance, (iv) a nonthly schedul e
of the subsidiary | edger, indicating the balance of each client’s
account at the end of each nonth, (v) a determ nation of the cash
bal ance (checkbook bal ance) at the end of each nonth, taken from
the <cash receipts and cash disbursenent journals and a
reconciliation of the cash balance (checkbook balance) with the
bal ance indicated in the bank statenent, and (vi) nonthly
statenments, including canceled checks, vouchers or share drafts,
and duplicate deposit slips. A record of all property other than
cash which is held in trust for clients or third persons as
requi red by paragraph (a) hereof, shall also be nuaintained. A
trust account records shall be deened to have public aspects as
related to the lawer’s fitness to practi ce.
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account records were, and had not opened bank statenents for sone
tine.

115 After learning that successor counsel had been retained
by this client and w thout permssion to comunicate directly
with her, Attorney Warmi ngton nonetheless faxed the client a
letter regarding the return of her funds, sending a copy to
successor counsel. Throughout the progress of this matter,
Attorney Warmington’'s wife was not an attorney in his service
corporation but was designated as such in the firm nanme and on
| etterhead stationery.

116 The referee concluded, as the parties stipulated, that
Attorney Warm ngton engaged in conduct involving dishonesty,
fraud, deceit or msrepresentation, in violation of SCR
20:8.4(c), by transferring to his own use funds belonging to his
client, even though she ultimately received funds to which she
was entitled, with the exception of the $1312.50 she clainms was
hers. Attorney Warm ngton violated SCR 20:1.15(b) by failing to
pronptly deliver to that client funds she was entitled to and
failed to hold those funds in trust, thereby violating SCR
20:1.15(a). He also violated SCR 20:1.15(d)’ by failing to keep

" SCR 20:1.15 provides, in pertinent part: Safekeeping
property

(d) When, in the representation, a lawer is in possession
of property in which both the |lawer and another person claim
interests, the property shall be treated by the |awer as trust
property until there is an accounting and severance of their
interests. If a dispute arises concerning their respective
interests, the portion in dispute shall continue to be treated as
trust property until the dispute is resolved.

10
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the disputed $1312.50 on deposit in his trust account when his
client claimed an interest in it. Attorney Warm ngton violated
SCR 20:1.4(a) by failing to respond to the client’s nunerous
t el ephone calls concerning her funds and m srepresented to her,
in violation of SCR 20:8.4(c), that the check was in the mai
when he al ready had received and deposited it.

117 In addi ti on, At t or ney WAr m ngt on vi ol at ed SCR
20:1.15(e) by failing to keep conplete records of trust account
funds and other trust property. He violated SCR 20:4.2°% by
communi cating directly with his fornmer client, know ng she was
represented by counsel. He violated SCR 20:7.5(a)? by including
in his firmnanme and in letterhead stationery that his wfe was
an attorney in his service corporation. Finally, his failure to
respond to the Board s nunerous letters and tel ephone calls in
its investigation of this <client’s grievance violated SCR

21.03(4) and 22.07(2).

8 SCR 20:4. 2 provi des: Communi cation wth person
represented by counsel

In representing a client, a lawer shall not communicate
about the subject of the representation with a party the |awer
knows to be represented by another lawer in the matter, unless
the | awyer has the consent of the other |awer or is authorized
by aw to do so.

°® SCR 20:7.5 provides, in pertinent part: Firm names and
| etterheads

(a) A lawer shall not use a firmnane, |letterhead or other
pr of essi onal designation that violates Rule 7.1. A trade nanme my
be used by a lawer in private practice if it does not inply a
connection wth a government agency or wth a public or
charitable | egal services organization and is not otherwise in
violation of Rule 7. 1.

11
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118 In another matter, Attorney Warm ngton was retained in
August, 1996 to pursue a breach of contract case on behalf of the
client’s nother against a nursing hone where the nother resided.
The client paid hima $7500 retainer, and the fee agreenent set
forth a mninmm fee of that amount and an hourly rate of $125.
Attorney Warm ngton deposited the noney into his client trust
account and w thdrew those funds the sane day.

119 After not receiving a response to her nunerous
tel ephone calls and faxes and learning in |ate Septenber, 1996
that the receptionist at his office had not seen him for weeks,
the client sent Attorney Warm ngton a letter stating that if he
was not able to handle the case, she wanted the $7500 returned.
Attorney Warm ngton did not respond to that letter. The client
then filed a grievance with the Board and contacted the | ocal
police. An officer was unable to |ocate Attorney Warm ngton but
left a business card at his hone. Attorney Warm ngton then
tel ephoned the officer and said he would be calling the client
the followng day, but he did not. The client sent Attorney
Warm ngton another l|etter demanding return of her noney and her
file. Attorney Warmngton did not respond. He tel ephoned the
client Novenber 3, 1996 and said he was working on her case, but
the client told himshe was no longer interested in dealing with
him The following day the client sent another letter demandi ng
the return of her noney and asserting that she had term nated his
services Cctober 9, 1996. It was not until Novenber 22, 1996 t hat
Attorney Warmi ngton returned the $7500 to the client, together

with her file. Attorney Warm ngton did not respond to the Board's

12
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numerous witten and tel ephone inquiries in its investigation of
this client’s grievance.

120 The referee concluded that Attorney Warm ngton failed
to keep this client reasonably infornmed about the status of her
| egal matter and conply pronptly with her reasonabl e requests for
information concerning it, in violation of SCR 20:1.4(a). His
failure to return tinely the advance paynent of his fee that had
not been earned and return the client’s file, despite nunmerous
requests to do so, violated SCR 20:1.16(d).*® His failure to
cooperate in the Board s investigation violated SCR 21.03(4) and
22.07(2).

121 Between July, 1995 and Novenber, 1996, Attorney
Warm ngton failed to keep another client reasonably informed of
the status of his legal matter and pronptly conply wth
reasonabl e requests for information concerning it, in violation
of SCR 20:1.4(a), and did not respond to the Board s nunerous
letters and telephone <calls investigating that client’s

grievance, in violation of SCR 21.03(4) and 22.07(2).

0 SCR 20:1.16 provides, in pertinent part: Declining or
term nating representation

(d) Upon term nation of representation, a |awer shall take
steps to the extent reasonably practicable to protect a client’s
interests, such as giving reasonable notice to the client,
allowing tinme for enploynment of other counsel, surrendering
papers and property to which the client is entitled and refunding
any advance paynent of fee that has not been earned. The | awer
may retain papers relating to the client to the extent permtted
by ot her | aw.

13
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122 Anot her mat t er concer ned At t or ney WAr m ngton’s
representation of a defendant in a paternity action, for which he
was retained in July, 1990. H's arguing a neritless statute of
limtations defense at a hearing on a notion to dismss the
action and failing to supervise the preparation of an expert
witness to testify constituted his failure to provide conpetent
representation, in violation of SCR 20:1.1.* His failure to
diligently pursue a notion to anend the conceptive period and
supervise co-counsel in the collection of evidence required to
support that notion violated SCR 20:1.3.' His failure to respond
to the Board's nunerous letters and telephone calls in its
investigation of the client’s grievance violated SCR 21.03(4) and
22.07(2).

123 As discipline for that professional m sconduct, the
referee recommended that Attorney Warmington's |icense be
revoked. The referee considered that m sconduct extrenely
serious, as it consisted of repeated dishonesty, conversion of
client trust account funds, and, in the referee’'s words, “callous
disregard for the concerns of clients.” W agree. By that

m sconduct and his prior di sciplinary history, At t or ney

1 SCR 20:1.1 provides: Conpetence

A lawer shall provide conpetent representation to a client.
Conpetent representation requires the legal know edge, skill,
t horoughness and preparation reasonably necessary for the
representation.

12 SCR 20:1.3 provides: Diligence

A | awer shall act with reasonable diligence and pronptness
in representing a client.

14
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Warm ngton has established a pattern of m sconduct that renders
himunfit to be licensed to practice law in this state. W note
that in the event he seeks reinstatenment of his |license, Attorney
Warm ngton wll be required to establish that he has nade
restitution or settled all <clains of persons harnmed by his
m sconduct or provide a satisfactory explanation of his failure
or inability to do so. SCR 22.28(4) (k).

24 1T 1S ORDERED that the |icense of Thomas E. Warm ngton
to practice law in Wsconsin is revoked, effective the date of
this order.

125 IT IS FURTHER ORDERED that within 60 days of the date
of this order Thomas E. Warmi ngton pay to the Board of Attorneys
Prof essional Responsibility the costs of this proceeding.

126 I T IS FURTHER ORDERED t hat Thonmas E. VWArm ngton conply
with the provisions of SCR 22.26 concerning the duties of a
person whose license to practice law in Wsconsin has been

r evoked.

15



